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Subject: FW: Proposed Digital Billboard Regulations NAC 410.350 - Aug. 8, 2016 Transportation Board
Meeting
Attachments: 16-23-16 Letter to State Board of Transportation.pdf; Attachment #1 - FHWA 2007 Guidance

Memo.pdf; Attachment #2 - Federal Regulations on Nonconforming Signs.pdf; Attachment #3
- Digital Billboard Regulations Comparison Chart.pdf; Attachment #4 - NAHBA Chart - Flip
Times.pdf; Attachment #5 - Excerpt Jerry Wachtel Power Point.pdf; Attachment #6 -
Maximum Brightness Recommendations.pdf; Attachment #7 - Safety Study Results.pdf

From: Lori Wray [mailto:lwray@markwraylaw.com]
Sent: Saturday, July 23, 2016 2:26 PM

Subject: Proposed Digital Billboard Regulations NAC 410.350 - Aug. 8, 2016 Transportation Board Meeting
Dear Transportation Department Information, Julie Maxie, Ruth Borrelli and Charlton Pratt,

I’'m not certain how best to get our letter and attachments to the Governor and the Transportation Board Members for
the upcoming Aug. 8 meeting. Can someone please forward this email on to the Governor and Board Members as soon
as possible, At the last hearing on this issue, the Governor said he needed more time to read our information and asked
us to submit it as soon as possible. The meeting is about two weeks away and we were hoping this email could be
forwarded to the Governor and the board on Monday, July 25.

If you can’t assist, please let me know how to get this information to the board in a timely manner.
Thanks very much,

Lori

Lori Wray, Director

Scenic Nevada

608 Lander Street

Reno, NV 89509
775 848-8288 cell
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Re: NDOT's proposed digital billboard regulations

Dear Governor Sandoval and Board Members,

Thanks very much for postponing your vote in June to get more information
from NDOT staff on the proposed digital billboard regulations, expected to be

reviewed next at your August 8 board meeting.

Our position remains the same. We believe that the proposed regulations fall
short of what's needed to preserve Nevada's scenic beauty and to protect

oor Conference Room
City, Nevada 89701

driver safety.

Since the June meeting, we've submitted further information to NDOT staff
and we are including much of that with this correspondence.

Our requests also remain the same:

Conversions from standard to digital lighting of nonconforming
billboards are prohibited

State billboard permits are only granted if permitted first by the local
jurisdiction, where applicable

Flip time should be at ieast 10 seconds

No sign may exceed 0.3 footcandles above the ambient illuminated
environment in the immediate vicinity of the sign, or the value of 250
nits, whichever is less.

Most restrictive regulations apply, where local and state rules are

different

Signs are prohibited from collecting data from passing motorists
Interactive signs are prohibited

Spacing should be at least 1,000 feet apart

Size should be limited to 672 square feet and 35 feet tall
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The reasons for our requests are included in the following pages. In bold are NDOT’s proposed
regulations and the yellow highlighted regulations are our suggested alternatives.

Conversions of Nonconforming Billboards

Conversions from standard to digitally lit signs should be limited to conforming billboards.
Conversion of existing billboards to digitals is addressed in two sections of the draft NDOT
regulations: 3. (a) and 3. (i)

3. (a) NDOT Proposed — An existing sign may be modified or updated if the sign conforms with
established criteria relating to zoning, size, lighting and spacing or meets the requirements of NAC
410.703.

3. (a) Our Alternative: An existing sign may be modified or updated if the sign conforms with
established local and state criteria relating to zoning, size, lighting and spacing.
We are asking NDOT to strike, “or meets the requirements of NAC 410.703.” This
regulation states that nonconforming bililboards will not be required to be removed, if they
are in compliance.
“Signs which were lawfully erected in zoned and unzoned commercial or industrial areas
before the effective date of the control of a route, or segment thereof, by the Department,
including, without limitation, new interchanges, extensions of routes and redesignations of
routes, shall be deemed to be conforming and will not be required to be removed if they are
in conformity with the locol ordinances and laws of this state relating to the erection and
maintenance of such signs.”

* NAC 410.703 grants conforming status and prohibits removals when a sign is within the
public right of way because the sign existed in the location before the primary road was
built. While it makes sense to allow them to remain, it isn’t necessary, and it might be
dangerous, to allow them to convert to digital, especially if they are too close to the public
road.

¢ For the sake of clarity, the regulations should simply drop the reference to NAC 410.703.
Billboards would keep their grandfathered status in the right of way and continue to
remain, but would not be allowed to convert to digital lighting.

3. (i) NDOT Proposed - An existing static outdoor advertising sign may be upgraded to a CEVMS, or
a CEVMS may be converted to a static display sign, provided that:
1. the sign has been approved by the local government, if applicable, or is a legal
nonconforming sign, {(under local law only); and
2. is a conforming sign or meets the requirements of NAC 410.703; and
3. all applicable and outstanding fees paid

3. (i) Our Alternative - An existing static outdoor advertising sign may be upgraded to a CEVMS, or o
CEVMS may be converted to a static display sign, provided that:

1. the sign has been approved by the local government, if applicable; and

2. is a conforming sign; and

3. all applicable and outstanding fees paid
The conversion of a static outdoor advertising device to o changeable electronic variable message
sign must be approved by the applicable local governmental entity as well as written permission



from the property owner. No existing static outdoor advertising device may be converted to a
changeable electronic variable message sign technology if the sign has a nonconforming or
grandfathered status without first conforming and vacating the existing grandfathered status. {This
text proposed by Scenic Nevada actually was included in the second NDOT draft of the proposed
regulations, but was later removed by NDOT staff without explanation).

o 3(i) 1., as proposed, says, the sign must be approved by the “local government, if
applicable, or is a legal nonconforming sign...”. We are asking that the phrase “or is a legal
nonconforming sign” be removed. If a local government allows legal nonconforming signs
to convert, it will grant a permit and the addition of “or is a legal nonconforming sign”
becomes unnecessary. If a local government prohibits legal nonconfarming signs from
converting, adding this section allows a legal nonconforming sign to convert to digital,
overriding local rules and control.

e 3(i) 2., as proposed, says, “is a conforming sign or meets the requirements of NAC
410.703." this language seems to allow signs in the public right of way, which is prohibited,
to convert to digital. We are asking that “or meets the requirements of NAC 410.703..." also
be removed here for the same reasons cited above. Grandfathered status may protect
existing signs from removal but billboards cannot convert to digital to protect driver safety.

e The Federal Highway Administration 2007 guidance memorandum (Attachment #1) makes
clear that nonconforming billboards cannot be substantially altered to CEVMS: “This
guidance is applicable to conforming signs, as applying updated technology to
nonconforming signs would be considered a substantial change and inconsistent with the
requirements of 23 CFR 750.707(d)(5).” {Attachment #2)

¢ Other states including New Mexico followed this FHWA guidance memo and prohibit
conversions of nonconforming signs:

New Mexico: 18.21.5.14 D Conversions
(1) An existing static outdoor advertising device may be converted to a changeable
electronic variable message sign, provided the existing sign:

{a} has been approved by the local government;

(b} is o legal, conforming sign;

(¢} is in good repair;

(d) has had all permit fees timely paid; and

(e) does not violate any applicable sections of this rule or of the Beautification

Act.
(2) No existing static outdoor advertising device may be converted to changeable
electronic variable message sign technology if the existing sign has a non-conforming
or grandfathered status.
(3) The conversion of a static outdoor advertising device to a changeable electronic
variable message sign must be approved by the applicable local governmental entity.
{4) The application shall include written assurance from the applicant that the sign
structure will meet or exceed current engineering standards or practices and afl
applicable building codes.
(5) The conversion of o static outdoor advertising device to a changeable electronic
variable message sign must be accomplished within one hundred twenty (120) days
after the issuance of the applicable permit.

¢ The proposed NDOT regulation encourages the continuation of nonconforming signs. The
goal should be to eventually eliminate nonconforming signs, to protect and improve



aesthetics, property values and for safety reasons.
Some local jurisdictions in Nevada prohibit digital conversions of nonconforming
billboards. (See Regulations Chart, Attachment #3) NDOT’s proposed regulation would
allow nonconforming boards to convert to digital, posing a conflict and creating confusion.
Is a digital conversion allowed because it’s a legal nonconforming billboard under local law
or is it prohibited because the local jurisdiction prohibits legal, nonconforming billboards
from converting to digital?
For example, in Sparks nonconforming billboards cannot convert to digital:
Neither the sign nor supporting structure may be increased in size or height, nor may there
be an addition or enhancement to the structure that increases the visual effect or
increases the impact on the use of the site, including conversion to digital sign.” Section
20.56.320

Flip Times

In the proposed regulations, flip times are dangerously short at six seconds. Increasing the flip time
reduces distractions and increases driver safety.

3. (b) NDOT proposed — A message on a digital billboard sign shall have a minimum display time of
six (6) seconds and shall transition instantaneously to the human eye.

3. (b) Our Alternative: A message on a digital billboard sign shall have @ minimum display time of 10
seconds and shall transition instantaneously to the human eye.

FHWA recommends 8 seconds. “Duration of each display is generally between 4 and
10 seconds - 8 seconds is recommended.” See FWHA memo, “Duration of Message”,
(Attachment #1)
Some local governments — Henderson, Reno and Sparks -- use eight seconds; Washoe
County bans billboards but allows on-premise digital signs with eight second flip times.
Many state jurisdictions use 8 to 10 seconds. (Attachment #4). The National Alliance of
Highway Beautification Agencies list shows 18 states use 8 seconds; 6-7 states use 10
seconds; 6 states use 6 seconds; 2-3 states use 4 seconds; 1 state each at 5 and 7 seconds.
(The mission of the NAHBA is to provide leadership in the interpretation, analysis and
research of the regulatory process governing the effective control of outdoor advertising
consistent with the federal laws and regulations through the fostering of collaborative
partnerships, dissemination of information, development of best practices, and necessary
training.)
Digital billboards are different because they are brighter at night and flip ads, causing
them to be more distracting and intrusive. See the excerpt of Jerry Wachtel's 2009
PowerPoint presentation. {Attachment #5)

o The human eye is hard-wired to be drawn to the brightest objects in the scene and

to those that display motion, or apparent motion.
o This phenomenon is sometimes called phototaxis or phototropism.
o Recent research {e.g. Theeuwes) shows that this response is both automatic and
unavoidable.



o Digital billboards use both brightness and movement to capture attention. Increasing the
flip time should decrease driver distractions, especially at night.

Brightness Limits

Digital sign brightness must be regulated to control glare in the driver’s eyes and to promote driver
safety. Sign brightness is often a major complaint from the public. Scenic Nevada submitted a study
to NDOT which we commissioned from the Veridian Group to measure sign brightness and make
recommendations for brightness limits. NDOT also conducted its own field study with the aid of the
digital sign industry. NDOT’s method and approach for measuring was different than the Veridian
Group’s, making a comparison of the results difficult.

We believe digital signs at night should be no brighter than traditional billboards, which obviously
can be viewed at night and, as far as we know, without complaints of glare from drivers, The
Veridian measurements show that traditional billboards in the presence of ambient light can be
easily viewed by drivers at less than 150 nits. Nevertheless, as a compromise, we think a possible
alternative is to set the maximum at 250 nits to help protect drivers from glare. Other experts
recommend similar brightness limits ranging from 100 to 250 nits. (Attachment #6, Brightness
Recommendations)

3. (f) If the foot-candle reading exceeds three tenths (0.3} foot-candles maximum, then the
nighttime luminance shall not exceed two-hundred-fifty (250) nits (candelas per square meter
{cd/m2)) which may be measured with a nit gun or luminance meter that can read to the accuracy
of five (5) nits. To insure the proper measurement of a digital billboard using nits, the user should
measure from a location that is as close to perpendicular both horizontally and vertically as
possible due to the LED light output pattern decreasing dramatically from the perpendicular
position to off angles.

3. (f) Our Alternative - No sign may exceed 0.3 footcandles above the ambient illuminated
environment in the immediate vicinity of the sign, or the value of 250 nits, (candelas per square
meter (cd/m2)) whichever is less. The measurement may be taken with a nit gun or luminance
meter that can read to the accuracy of five {5) nits.

We are asking NDOT to add “the ambient illuminated environment in the immediate vicinity of the
sign” for clarity. No digital sign can meet the brightness limit without the ambient light reading
added into the measurement.

o The way it is now written it could be interpreted differently by different people, and,
therefore, raise problems with enforcement. Respectfully, we believe our alternative
regulation is clear, concise and would avoid different interpretations.

e The entire key to the 0.3 footcandles (fc) issue is that the max must be not more than 0.3 fc
above the ambient environment. NDOT’s regulation eliminates that key phrase and thus
changes the meaning, by making the 0.3 fc limit the absolute limit, instead of the limit
relative to the environment of the sign.

* Anilluminance meter measures light in footcandles at the position of the meter. It's
impossible to block out the ambient light surrounding the sign. Every digital billboard
measurement will exceed 0.3 fc because it's including the ambient light. So, in a “typical”
ambient environment, no digital billboard will measure as low as .3 footcandles (the stated
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maximum) using an illuminance meter because of the surrounding ambient light.
Therefore, NDOT needs to include “above the ambient environment” so that the regulation
makes sense.

e NDOT also must add “whichever is less” to minimize the possibility and impacts of glare in a
really bright environment. When the nit gun is used to measure brightness, NDOT staff
won’t need the sign owner to turn the sign on and off to do the measuring. Simply point
the nit gun at the brightest spot on the ad and press the trigger to get the nit reading. If it’s
over 250 nits, the sign is too bright and must be turned down, even if it reads .3 foot-
candles over ambient light with an illuminance meter, That just means the ambient light is
so bright that even .3 footcandles over that is brighter than the maximum limit which is 250
nits.

We are asking NDOT to remove the draft language: “To insure the proper measurement of a digital
billboard using nits, the user should measure from a location that is as close to perpendicular both
horizontally and vertically as possible due to the LED light output pattern decreasing dramatically
from the perpendicular position to off angles.” Respectfully, this is a nonsensical addition, which
will cause confusion and makes it unnecessarily more difficult to measure the sign using a nit gun.
The definition of a “nit” should also be corrected in the draft regulations to eliminate similar
wording, “measured perpendicular to the rays of the source.”

¢ NDOT’s additional sentence (about where to position the nit gun) is exactly opposite of
what is appropriate and necessary. The 0.3 fc (illuminance) measurement is the one that
must be measured from a specific distance (which differs depending on the size of the
sign}, and directly in line with the sign both vertically and horizontally. This should not be a
controversial fix. After all, the illuminance measurement was developed by Dr. lan Lewin
working for the billboard industry association, the Outdoor Advertising Association of
America (OAAA}. Both he and OAAA specified these requirements.

¢ The luminance measurement, using the nit gun, is the Veridian recommendation. The
advantage to the nit gun is that measurements do not require elaborate positioning and
angles. It’s true that it's best to align yourself with the sign, but, there is no necessity to be
in line either vertically or horizontally. NDOT has it exactly backwards. Yes, the light output
decreases dramatically to off angles, but this only effects illuminance (the fc) because it is
measuring the light at the position of the meter. Because luminance {nits) measures the
light at the source, the angle at which the meter is used makes no difference. The Veridian
report cites a number of sources that describes this very thing. Respectfully, NDOT needs to
check these facts with lighting specialists not just the industry billboard sales people.

The Veridian report proves that traditional billboards can be easily viewed at night at less than 100
nits. Measurements were taken in Reno, Sparks and the unincorporated areas of Washoe County.
Measurements included billboards and on-premise signs, both digital and traditional. There is no
reason to set the state limit any higher than 150 nits, yet we compromised and asked for .3
footcandles or 250 nits, whichever is less. Please insert our compromise without mixing in the
billboard industry’s nonsensical interpretations.

Conflicts Between State and Local Rules



Addition 3. (j) - “If there is a conflict between local and state reguiations, the most restrictive
regulations shall apply.”

We are requesting the above addition be included in the regulations. In Nevada, sign regulations
vary among local jurisdictions and also between local jurisdictions and the state. (Attachment #3)
The digital billboard regulations eventually adopted by the state should make it perfectly clear
which regulations should be imposed when differences exist between state and local regulations.

For example, Reno and Sparks require eight second flip times. As proposed, the state regulation is
six seconds. It may be stated elsewhere in the NAC, but for clarity’s sake we think there should be a
regulation saying the most restrictive regulations shall apply.

Data Collection and Interactive Billboards

Addition 3. (k} - Signs shall not include any device or technology to scan, track, photograph, collect,
compile or record information about vehicles or passengers on the public roadway, and any use of
any sign to collect such information is prohibited.

Addition 3. {]} - Interactive signs, which is defined as signs that change their messages based on a
passing vehicle or person, are prohibited.

There is no proposed regulation regarding the ability of billboard companies to collect data from
passing motorists nor one for prohibiting interactive signs.

We have concerns on several levels. Billboards are already considered public nuisances under two
chapters of Nevada Revised Statutes (billboards and auto junkyards are in the same chapter of NRS).
Allowing a nuisance to become even more of a nuisance by spying on citizens is bad public policy.
Nevadans rightfully object to being spied upon. For example, they object to cameras posted at
intersections by government agencies for traffic control. Allowing commercial interests to spy on
citizens and target them for more billboard and spam advertising would be an unwarranted invasion
of citizens’ privacy for no public purpose and shouldn’t be allowed on our public roads.

Unless “data mining” is simply banned, the State will be forced to come up with new legislation and
regulations for when, where, and how “data mining” is allowed, with almost insurmountable
problems of enforcing those regulations. Also, unregulated, the billboard industry would be getting
free reign to use our public roads to their advantage, turning them from a public service to a
business enterprise and without anyone’s permission. Therefore, interactive billboards also should
be banned.

To read an article on “data mining” see:
http://www.computerworld.com/article/3040614/security/billboards-can-track-your-location-and-
privacy-advocates-dont-like-it.html

To read one on interactive billboards see: http://money.cnn.com/2016/06/27/technology/smart-
billboard-japan/index.html?iid=ob _homepage tech pool

Additional Restrictions on Size, Height and Spacing



Digital billboards are different than traditional billboards. They are brighter at night, more intrusive
and more distracting. Therefore, the regulations should be more restrictive than traditional
billboards to minimize blight and protect Nevada's scenic vistas.

¢ Most jurisdictions recognize that there is a difference between static and digital billboards
requiring more restrictive rules for digital signs.

= The current draft treats digital and static billboards the same as to size, height and
spacing.

e Local jurisdictions and other DOTs limit digital billboards to 672 square feet while NDOT is
allowing 1,200 square feet for both digital and static billboards.

* Spacing of at last 1,000 feet apart or further is required in other jurisdictions, while
NDOT’s regulation is only 500.

All digital billboards in Nevada should be limited to 672 square feet, 35 feet tall, spaced at least
1,000 feet apart,

State Should Provide the Most Restrictive Regulations Possible
We recommend NDOT approve the most restrictive regulations possible for the following reasons:

Protecting Taxpayers - Before digital billboards are allowed, state policy should address the burden
to taxpayers. Nevada state law says billboard owners must be reimbursed for the removed sign and
the ad revenue lost. For traditional billboards, that cost is high; for digitals, it’s astronomical. A
digital billboard costs between $250,000 and $500,000 and can rotate up to 16 ads on a two-sided
sign. In St. Paul, Minn., to remove one digital for a bridge project cost taxpayers $4,321,000.

* We recommend adding a rule to provide that each digital billboard permit include the
following statement: This permit does not create an interest of any kind in real property.
By the issuance of this permit, the permit holder acknowledges that the State considers
outdoor advertising structures to be personal property with no compensable interest in the
structure or future business income. The holder of this permit agrees not to make legal
claims to the contrary.

* This recommendation would not alter a billboard owner’s right to relocate the billboard
allowed under NDOT rules but it could potentially eliminate billboard owners from making
claims (and filing lawsuits) that billboards should be classified as real property versus
personal property.

Preserving Scenic Beauty — It's commaon sense that tourists don’t want to drive along ugly roads to
get to ugly destinations. It's also true that people flock to communities with better scenic qualities
than to those that have been ruined by sign clutter. It follows that preserving scenic beauty through
restrictive regulations of digital billboards is a way to boost economic development through tourism
and improve and protect the quality of life for residents. In our view the fewer digital billboards, the
better for all.



Protecting Property Values — A few years ago a study in Philadelphia proved what most scenic
advocates had believed all along - billboards bring down property values and negatively impact
neighborhoods. The mono poles are targets for graffiti. The structures are usually so tall, intrusive
lights at night shine in nearby windows. The study results showed that homes within 500 feet of a
billboard sold for $31,000 less than those farther from billboards. To view the report:

http://www.scenicnevada.org/wp/wp-content/uploads/2014/10/2011-Paper-Beyond-Aesthetics-
2.pdf

Reducing Light Pollution - Digital billboards contribute to sky glow which is the light pollution that
has dimmed the night sky, interferes with bird migration and has a negative impact on human and
animal health. As the lighting experts in lllinois concluded, “So, the sunshade louvers built into many
digital signs do little to minimize their impact on the night sky.” It's reasonable to believe that fewer
digitals will help curb these negative impacts. To view the report:
http://illinoislighting.org/billboards.htm!|

Wasting Energy - In an era of global warming where climate change is apparent all around us, it
makes no sense to support an industry that uses far more energy than is necessary to display ads.
Some researchers say that one digital billboard uses more electricity than 15 homes in a 24-hour
period. We know that Reno has about 250 sunny days a year. Digital signs use more energy on
sunny days and in hot climates need electric fans to cool the billboard components. These billboards
will be draining the grid just when business and residents need it the most. See the report at pages
1-5 http: icphi ia. -content/uploads/2015/04/lluminating-the-Issues-Report-on-

Digital-Signs.pdf

Traffic Safety — The billboard industry claims digital billboards are safe and don’t pose safety
hazards, even though these signs are meant to distract drivers from the task at hand, driving. Often
times, industry representatives site debunked studies they commissioned or the flawed FHWA study
results recently released. But, a review of recent research on driver distraction near digital
billboards finds growing evidence that the bright, constantly changing signs negatively impact traffic
safety. See our chart, (Attachment #7), or to view the full report by Jerry Wachtel of the Veridian

Group at http://www.scenic.org/storage/PDFs/compendium%20final%202-22.pdf

We appreciate the time and effort NDOT staff has taken to develop regulations for digital billboards
in Nevada. And, we look forward to discussing these issues and alternatives. Our sincere hope is
that Nevada will provide a restrictive set of regulations that will protect driver safety and our state’s
exceptional scenery from the negative impacts of digital billboards.

Sincerely,
John Hara

Lori Wray
Scenic Nevada Directors
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ATTACHMENT #1
Providing Global Leadership and Inncoation in Public
Sector Real Estate and Outdoor Advertising Control
through Information Sharing and Knowledge Exchange

Realty

Laws, Regs and Policy Guidance

Guidance On Off-Premise Changeable Message Signs

e Memorandum

U.S. Department of Transportation
Federal Highway Administration

Subject: | INFORMATION: Guidance On Off-Premise Changeable Message Signs Date: } September 25,
2007
ORIGINAL SIGNED BY: Gloria M. Shepherd
From: | Gloria M, Shepherd Reply  HEPR-20
Associate Administrator for to

Planning, Environment, and Realty

To: | Division Administrators
ATTN: Division Realty Professionals

Purpose

The purpose of this memorandum is to provide guidance to Division Realty Professionals concerning off-
premises changeable message signs adjacent to routes subject to requirements for effective control under
the Highway Beautification Act (HBA) codified at 23 U.S.C. 131. It clarifies the application of the Federal
Highway Administration {(FHWA) July 17, 1996, memorandum on this subject. This office may provide
further guidance in the future as a result of additional information received through safety research,
stakeholder input, and other sources.

Pursuant to 23 CFR 750.705, a State DOT is required to obtain the FHWA Division approval of any changes
to its laws, regulations, and procedures to implement the requirements of its outdoor advertising control
program. A State DOT should request and the Division offices should provide a determination as to
whether the State should allow off-premises changeable Electronic Variable Message Signs (CEVMS)
adjacent to controlled routes, as required by our delegation of responsibilities under 23 CFR 750.705(j).
The Divisions that already have formally approved CEVMS use on HBA controlled routes, as well as, those
that have not yet Issued a decision, should re-evaluate their position In light of the following
considerations, The decision of the Division should be based upon a review and approval of a State's
affirmation and policy that: (1) is consistent with the existing Federal/State Agreement (FSA) for the
particular State, and (2) includes but Is not limited to consideration of requirements associated with the
duration of message, transition time, brightness, spacing, and Iocation, submitted for the FHWA approval,
that evidence reasonable and safe standards to regulate such signs are In place for the protection of the
motoring public. Proposed laws, regulations, and procedures that would allow permitting CEVMS
subject to acceptable criteria (as described below) do not violate a prohibition against
“intermittent” or "flashing" or "moving" lights as those terms are used in the various FSAs that
have been entered into during the 1960s and 1970s.

This guidance is applicable to conforming signs, as applying updated technology to nonconforming signs
would be considered a substantial change and Inconsistent with the requirements of 23 CFR 750.707(d)
(5). As noted below, all of the requirements in the HBA and Its Implementing regulations, and the specific
provisions of the FSAs, continue to apply.

Background

The HBA requires States to maintain effective controf of outdoor advertising adjacent to certain controlled
routes. The reasonable, orderly and effective display of outdoor advertising is permitted in zoned or
unzoned commercial or industrial areas. Signs displays and devices whose size, lighting and spacing are

http://www.fhwa.dot.gov/real_estate/oac/policy_and_guidance/offprmsgsnguid.cfm 6/27/2015




Guidance On Off-Premise Changeable Message Signs - Policy and Guidance - Outdoor A.... Page 2 of 3

consistent with customary use determined by agreement between the several States and the Secretary,
may be erected and maintained in these areas (23 U.S.C. § 131(d)). Most of these agreements between
the States and the Secretary that determined the size, lighting and spacing of conforming signs were
signed in the late 1960's and the early 1970's.

On July 17, 1996, the Office of Real Estate Services issued a2 memorandum to Regional Administrators to
provide guidance on off-premise changeable message signs and confirmed that the FHWA has "always
applied the Federal law 23 U.S.C. 131 as It is interpreted and implemented under the Federal regulations
and individual FSAs." It was expressly noted that "in the twenty-odd years since the agreements have
been signed, there have been many technological changes in signs, including changes that were
unforeseen at the time the agreements were executed. While most of the agreements have not changed,
the changes in technology require the State and the FHWA to interpret the agreements with those changes
In mind." The July 17, 1996, memorandum primarily addressed tri-vision signs, which were the leading
technology at the time, but it specifically noted that changeable message signs “regardless of the type of
technology used” are permitted if the interpretation of the FSA allowed them. Further advances in
technology and affordability of LED and other complex electronic message signs, unanticipated at the time
the FSAs were entered into, require the FHWA to confirm and expand on the principles set forth in the July
17, 1996, memorandum.

The policy espoused in the July 17, 1996, memorandum was premised upon the concept that
changeable messages that were fixed for a reasonable time period do not constitute a moving sigr
If the State set a reasonable time period, the agreed-upon prohibition against moving signs is not
violated. Electronic signs that have stationary messages for a reasonably fixed time merit the sam
considerations.

Discussion

Changeable message signs, Including Digital/LED Display CEVMS, are acceptable for conforming off-
premise signs, if found to be consistent with the FSA and with acceptable and approved State requlations,
policies and procedures.

This guidance does not prohibit States from adopting more restrictive requirements for permitting CEVMS
to the extent those requirements are not inconsistent with the HBA, Federal regulations, and existing
FSAs. Similarly, Divisions are not required to concur with State proposed regulations, policies, and
procedures If the Division review determines, based upon all relevant information, that the proposed
regulations, policies and procedures are not consistent with the FSA or do not include adeqguate standards
to address the safety of the motoring public. If the Division Office has any question that the FSA is being
fully complied with, this should be discussed with the State and a process to change the FSA may be
considered and completed before such CEVMS may be allowed on HBA controlled routes. The Office of Real
Estate Services is avallable to discuss this process with the Division, If requested.

If the Division accepts the State's assertions that their FSA permits CEVMS, in reviewing State-proposed
regulations, policy and procedures for acceptability, the Divisions should consider all relevant information,
including, but not limited to duration of message, transition time, brightness, spacing, and location, to
ensure that they are consistent with their FSA and that there are adequate standards to address safety for
the motoring public. The Divisions should also confirm that the State provided for appropriate public input,
consistent with applicable State law and requirements, in its interpretation of the terms of their FSA as
allowing CEVMS in accordance with their proposed regulations, policies, and procedures.

Based upon contacts with all Divisions, we have identified certain ranges of acceptability that have been
adopted in those States that do allow CEVMS that will be useful in reviewing State proposals on this topic.
Available information indicates that State regulations, policy and procedures that have been approved by
the Divisions to date, contain some or all of the following standards:

s Duration of Message

= Duration of each display is generally between 4 and 10 seconds - 8 seconds is
recommended.

* Transition Time

+ Transition between messages is generally between 1 and 4 seconds - 1-2 seconds is
recommended.

+ Brightness

* Adjust brightness in response to changes in light levels so that the signs are not
unreasonably bright for the safety of the motering public.

hitp://www.thwa.dot.gov/real_estate/oac/policy _and_guidance/offprmsgsnguid.cfin 6/27/2015
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« Spacing

* Spacing between such signs not less than minimum spacing requirements for signs under
the FSA, or greater if determined appropriate to ensure the safety of the motoring public.

+ Locations

* Locations where allowed for signs under the FSA except such locations where determined
inappropriate to ensure safety of the motoring public.

Other standards that the States have found helpful to ensure driver safety include a default designed to

freeze a display In one still position if a malfunction occurs; a process for modifying displays and lighting
levels where directed by the State DOT to assure safety of the motering public; and requirements that a
display contalic? static messages without movement such as animation, flashing, scrolling, intermittent or
full-motion video.

Conclusion

This guidance is Intended to provide information to assist the Divisions in evaluating proposals and to
achieve national consistency given the variations in FSAs, State law, and State regulations, policies and
procedures. It is not intended to amend applicable legal requirements. Divisions are strongly encouraged
to work with their State in its review of their existing FSAs and, if appropriate, assist in pursuing
amendments to address proposed changes relating to CEVMS or other matters. In this regard, the Office of
Realty Estate Services Is currently reviewing the process for amending FSAs, as established in 1980, to
determine appropriate revisions to streamline requirements while continuing to ensure there is adequate
opportunity for public involvement.

For further information on guidance on Off-Premise Changeable Message Signs, you may contact the Office
of Real Estate Services' "Point of Contact" serving your Division or the contact on this page.

http:/fwww.fthwa.dot.gov/real_estate/oac/policy and _guidance/offprmsgsnguid.cfin 6/27/2015




ATTACHMENT #2

23 CFR 750.707 - Nonconforming signs.

« CFR
« eCFR
» Authorities (U.S. Code)

prev | next
§ 750.707 Nonconforming signs,

(a) General. The provisions of § 750.707 apply to nonconforming signs which must be removed
under State laws and regulations implementing 23 U.S.C. 131. These provisions also apply to
nonconforming signs located in commercial and industrial areas within 660 feet of the nearest edge
of the right-of-way which come under the so-called grandfather clause contained in State-Federal
agreements. These provisions do not apply to conforming signs regardless of when or where they
are erected.
{b) Nonconforming signs. A nonconforming sign is a sign which was lawfully erected but does not
comply with the provisions of State law or State regulations passed at a later date or later fzils to
comply with State law or State regulations due to changed conditions. Changed conditions include,
for example, signs lawfully in existence in commercial areas which at a |ater date become
Eoncommercial, or signs lawfully erected on a secondary highway later classified as a primary
ighway.
(c) Grandfather clause. At the option of the State, the agreement may contain a grandfather clause
under which criteria relative to size, lighting, and spacing of signs in zoned and unzoned cormmercial
and industrial areas within 660 feet of the nearest edge of the right-of-way apply only to new signs to
be erected after the date specified in the agreement. Any sign lawfully in existence in a commercial
or industrial area on such date may remain even though it may not comply with the size, lighting, or
spacing criteria. This clause only allows an individual sign at its particular location for the duration of
its normal life subject to customary maintenance. Preexisting signs covered by a grandfather clause,
which do not comply with the agreement criteria have the status of nonconforming signs.
(d) Maintenance and continuance. In order to maintain and continue a nonconforming sign, the
following conditicns apply:
(1) The sign must have been actually in existence at the time the applicable State law or regulations
became effective as distinguished from a contemplated use such as a lease or agreement with the
property owner, There are two exceptions to actual existence as follows:
{i) Where a permiit or similar specific State governmental action was granted for the construction of a
sign prior to the effective date of the State law or regulations and the sign owner acted in good faith
and expended sums in reliance thereon. This exception shall not apply in instances where large
numbers of permits were applied for and issued to a single sign owner, obviously in anticipation of
the passage of a State control law.
(i) Where the State outdoor advertising control law or the Federal-State agreement provides that
signs in commercial and industrial areas may be erected within six (6) months after the effective date
of the law or agreement provided a lease dated prior to such effective date was filed with the State
and recorded within thirty {30) days following such effective date.
{2) There must be existing property rights in the sign affected by the State law or regulations. For
example, paper signs nailed to trees, abandoned signs and the like are not protected.
(3) The sign may be sold, leased, or otherwise transferred without affecting its status, but its location
may not be changed. A nonconforming sign removed as a result of a right-of-way taking or for any
other reason may be relocated to a conforming area but cannot be reestablished at a new location
as a nonconforming use.
(4) The sign must have been lawful on the effective date of the State law or regulations, and must
continue to be lawfully maintained.



(5) The sign must remain substantially the same as it was on the effective date of the State law or
reguiations. Reasonable repair and maintenance of the sign, including a change of advertising
message, is not a change which would terminate nonconforming rights. Each State shall develop its
own criteria to determine when customary maintenance ceases and a substantial change has
occurred which would terminate nonconforming rights,

(6) The sign may continue as long as it is not destroyed, abandoned, or discontinued., If permitted by
State law and reerected in kind, exception may be made for signs destroyed due to vandalism and
other criminal or tortious acts.

{i) Each state shall develop criteria to define destruction, abandonment and discontinuance. These
criteria may provide that a sign which for a designated period of time has obsolete advertising matter
or is without advertising matter or is in need of substantial repair may constitute abandonment or
discontinuance. Similarly, a sign damaged in excess of a certain percentage of its replacement cost
may be considered destroyed.

(ii) Where an existing nonconforming sign ceases to display advertising matter, a reasonable period
of time to replace advertising content must be established by each State. Where new content is not
put on a structure within the established period, the use of the structure as a nonconforming outdoor
advertising sign is terminated and shall constitute an abandonment or discontinuance. Where a
State establishes a period of more than one (1) year as a reasonable period for change of message,
it shall justify that period as a customary enforcement practice within the State. This established
period may be waived for an involuntary discontinuance such as the closing of a highway for repair
in front of the sign.

(e) Just cormpensation, The States are required to pay just compensation for the removal of
nonconforming lawfully existing signs in accordance with the terms of 23 U.S.C. 131 and the
provisions of subpart D, part 750, chapter |, 23 CFR. The conditions which establish a right to
maintain a nonconforming sign and therefore the right to compensation must pertain at the time it is
acquired or removed.

Betal The text on the eCFR tab represents the unofficial eCFR text at ecfr.gov.

§ 750.707 Nonconforming signs.

(a) General. The provisions of § 750.707 apply to nonconforming signs which must be removed
under State laws and regulations implementing 23 U.S.C. 131. These provisions also apply to
nonconforming signs located in commercial and industrial areas within 660 feet of the nearest edge
of the right-of-way which come under the so-called grandfather clause contained in State-Federal
agreements. These provisions do not apply to conforming signs regardless of when or where they
are erected.

(b) Nonconforming signs. A nonconforming sign is a sign which was lawfully erected but does not
comply with the provisions of State law or State regulations passed at a later date or later fails to
comply with State law or State regulations due to changed conditions. Changed conditions inciude,
for example, signs lawfully in existence in commercial areas which at a later date become
noncommercial, or signs lawfully erected on a secondary highway later classified as a primary
highway.

(¢) Grandfather clause. At the option of the State, the agreement may contain a grandfather clause
under which criteria relative to size, lighting, and spacing of signs in zoned and unzoned commercial
and industrial areas within 660 feet of the nearest edge of the right-of-way apply only fo new signs to
be erected after the date specified in the agreement. Any sign lawfully in existence In a commercial
or industrial area on such date may remain even though it may not comply with the size, lighting, or
spacing criteria. This clause only allows an individuat sign at its particular location for the duration of
its normal life subject to customary maintenance. Preexisting signs covered by a grandfather clause,
which do not comply with the agreement criteria have the status of nonconforming signs.

(d) Maintenance and continuance. In order to maintain and continue a nonconforming sign, the
following conditions apply:




(1) The sign must have been actually in existence at the time the applicable State law or regulations
became effective as distinguished from a contemplated use such as a lease or agreement with the
property owner. There are two exceptions to actual existence as foliows:

(i_) Where a permit or similar specific State govemmental action was granted for the construction of a
sign prior to the effective date of the State law or regulations and the sign owner acted in good faith
and expended sums in reliance thereon. This exception shall not apply in nstances where large

numbers of permits were applied for and issued to a single sign owner, obviously in anticipation of
the passage of a State control law.

(it) Where the State outdoor advertising control law or the Federal-State agreament provides that
signs in commercial and industrial areas may be erected within six {6) months after the effective date
of the law or agreement provided a lease dated prior to such effective date was filed with the State
and recorded within thirty (30) days following such effective date.

{2) There must be existing property rights in the sign affected by the State law or regulations. For
example, paper signs nailed to trees, abandoned signs and the like are not protected.

(3) The sign may be sold, leased, or otherwise transferred without affecting its status, but its location
may not be changed. A nonconforming sign removed as a result of a right-of-way taking or for any

other reason may be relocated to a conforming area but cannot be reestablished at a new location
as a nonconforming use.

(4) The sign must have been lawfut on the effective date of the State law or regulations, and must
continue to be lawfully maintained.

(5) The sign must remain substantially the same as it was on the effective date of the State law or
regulations. Reasonable repair and maintenance of the sign, including a change of advertising
message, is not a change which would terminate nonconforming rights. Each State shall develop its
own criteria to determine when customary maintenance ceases and a substantial change has
occurred which would terminate nonconforming rights.

{6) The sign may continue as long as it Is not destroyed, abandoned, or discontinued. If permitted by
State law and reerected in kind, exception may be made for signs destroyed due fo vandalism and
other criminal or tortious acts.

{i) Each state shall develop criteria to define destruction, abandonment and discontinuance. These
criteria may provide that a sign which for a designated period of time has obsolete advertising matter
or is without advertising matter or is in need of substantial repair may constitute abandonment or
discontinuance. Similarly, a sign damaged in excess of a certain percentage of its replacement cost
may be considered destroyed.

{ii) Where an existing nonconforming sign ceases to display advertising matter, a reasonable period
of time to replace advertising content must be established by each State. Where new content is not
put on a structure within the established period, the use of the structure as a nonconforming outdoor
advertising sign Is terminated and shall constitute an abandonment or discontinuance. Where a
State establishes a period of more than one (1) year as a reasonable period for change of message,
it shall justify that period as a customary enforcement practice within the State. This established
period may be waived for an involuntary discontinuance such as the closing of a highway for repair
in front of the sign.

(e) Just compensation. The States are required to pay just compensation for the removal of
nonconforming lawfully existing signs in accordance with the terms of 23 U.S.C. 131 and the
provisions of subpart D, part 750, chapter i, 23 CFR. The conditions which establish a right to
maintain a nonconforming sign and therefore the right to compensation must pertain at the time it is
acquired or removed.




This Is a list of United States Code sections, Statutes at Large, Public Laws, and Presidential
Documents, which provide rulemaking authority for this CFR Part.

This list is taken from the Parallel Table of Authorities and Rules provided by GPO [Government
Printing Office].

Itis not guaranteed to be accurate or up-to-date, though we do refresh the database weekly. More
limitations on accuracy are described at the GPO site.

Hide United States Code
Hide U.S. Code: Title 23 - HIGHWAYS

§ 131 - Control of outdoor advertising
§ 315 - Rules, regulations, and recommendations

Hide U.S. Code: Title 49 - TRANSPORTATION
§ 1651
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